
AMERICAN MARITIME CONGRESS
Franklin Square, 1300 Eye Street, NW, Suite 250 West, Washington, DC 200053314

November 9,200 1

Defense Acquisition Regulations Council
Attn: Mr. Rick Layser
OUSD(AT&L)  DP(DAR)
IMD 3C 132
3062 Defense Pentagon
Washington, DC 20301-3062

RE: DFARS Case 2000-DO 14 - Defense Federal Acquisition Regulation Supplement;
Ocean Transportation by U.S.-Flag Vessels - Proposed Rule

Dear Mr. Layser:

On behalf of the American Maritime Congress and the Maritime Institute for Research and
Industrial Development, maritime industry associations representing most U.S.-flag ship operating
companies in both the international and domestic shipping trades, and our member companies, we
are submitting comments on the proposed rule in DFARS Case 2000-DO14.

We wish to begin by commending the Defense Acquisition Regulations (DAR) Council for
re-applying U.S.- flag cargo preference to contracts at or below the simplified acquisition threshold
(“threshold”) for transportation’ of supplies by sea. We do have several recommended changes to
this proposed rule which will be covered later in our comments but which we believe are extremely
important.

As the DAR Council is aware, the question of the application of cargo preference under
acquisition reform has had a lengthy history. It is important, we believe, to place this proposed rule
in the context of this history.

The U.S.-flag maritime industry has followed this issue closely since late 1993 when it
became clear that the application of cargo preference might be restricted in the context of
acquisition reform efforts then underway. We have steadfastly maintained that cargo preference is
absolutely vital to the survival of the U.S.-flag fleet and the merchant marine manpower base it
generates. If the United States is to keep a merchant marine under its flag - trained and ready to
serve our nation’s defense at any time - then waivers of cargo preference should be granted only on
very rare occasions and in accord with the letter and the spirit of the U.S. cargo preference laws.
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With this in mind, the Congress, during consideration of the Federal Acquisition
Streamlining Act of 1994, explicitly deleted every single proposed cargo preference waiver - and
this legislation became law with no mention of cargo preference or any waivers of this long-
standing pillar of national maritime policy. This, however, did not put the issue to rest, because in
March 1995, in proposed FASA implementing regulations, cargo preference waivers for
subcontracts for commercial items were listed using a last-minute general waiver clause in the law
that never mentioned specific laws to be waived.

This triggered a five-year policy development phase of which this proposed rule is a key
element of the eventual conclusion. During these five years, two major compromises were reached.
The first was on May 1, 1996 when our industry, the Maritime Administration, and the Department
of Defense agreed to a compromise under the aegis of the Administrator of the Office of Federal
Procurement Policy, then Dr. Steven Kelman (TAB A). Two years later, in April 1998, a second
compromise (TAB B) was reached, this time under the aegis of the Assistant Deputy Under
Secretary of Defense (Transportation Policy) Ms. Mary Lou McHugh, which defined how the so-
called “Kelman Compromise” was to be reflected in appropriate Federal Regulation.

During this same five-year period, the bipartisan Maritime Security Act of 1996 became
la,w,  with its Maritime Security Program (MSP) put in place; the Voluntary Intermodal Sealift
Agreement (VISA) between the Defense Department, the Maritime Administration, and key sectors
of the U.S. maritime industry was established as an ongoing operational framework; and the United
States Transportation Command’s Commanders in Chief and its component commanders gave
renewed, strong emphasis on the role of the private-sector merchant marine in national defense
planning and force projection. These three important developments have demonstrated concretely
that cargo preference cannot simply be judged by the yardstick of acquisition reform; other, indeed
preeminent, national security objectives are on the table whenever waivers of cargo preference are
considered.

Our industry, therefore, was deeply troubled when, contrary to both compromises, against
the strong advice of the Maritime Administration, and despite our industry’s unanimous opposition,
the final rule in DFARS Case 9%DO14 (March 16,200O)  included the waiver of cargo preference
for subcontracts below the threshold. In May 2000, both Ms. McHugh and the Commander in
Chief of USTRANSCOM, General Charles T. Robertson, affirmed the absence of any legal
authority to waive cargo preference below the threshold, stressed the importance of the US.
Merchant Marine, and stated that they were recommending that the waivers be removed and the
DEAR be modified to reflect this (TAB C). We were assured by DAR Council staff in July 2000
that these waivers would be addressed separately in DFARS Case 2000-D014.

This promise has been kept, and our industry is extremely pleased that cargo preference has
been re-applied to contracts and subcontracts below the threshold. We are also pleased that
contractors are required, within thirty days after each shipment, to send a copy of the ocean bill of
lading to the Maritime Administration’s O%ce of Cargo Preference which monitors compliance
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with all cargo preference laws. This requirement should be strictly enforced as it currently provides
the primary source of information to monitor compliance with the law that requires DOD-
generated cargoes to move on US-flag vessels.

We do recommend several changes to this proposal rule. The first is the deletion of
“Alternate IU: @XX 2001)” that excludes the requirement for a contractor or subcontractor to
provide a representation regarding ocean transportation with its m invoice. To begin, we would
note that the “Alternate III” proposal is inconsistent with the application of cargo preference to
contracts below the threshold, If the intent of this proposed rule is to maintain cargo for the U.S.-
flag fleet, why should there be any diminution of reporting obligations incumbent on contractors to
comply with this intent and the law itself. Even though the proposed rule states that this alternate
version is consistent with existing Simplified Acquisition Procedures, we do not believe that this
representation should be eliminated unless a more comprehensive system to monitor the application
of cargo preference to all DOD-relevant acquisitions is established - which system we would
certainly support. At present, the tracking of cargo preference compliance for DOD-generated
cargoes depends, in fact, on whether the contractor chooses to provide shipping information and
whether the contracting off&r decides to enforce it. Except for specific or anecdotal reports, there
is no way to know exactly what cargoes are being lost to the U.S.-flag through non-compliance.
Given the vast and diverse universe of DOD-generated cargoes, any measure that helps encourage
compliance, as the existing representation does, should be maintained. These cargoes are too
important to the economic viability of the US. Merchant Marine - and thus to DOD seal% through
vessels and manpower - to weaken in any way the possibility of compliance with long-established
national policy.

Furthermore, ‘Alternate III” would delete not only the important representation that U.S.-
flag vessels were used unless an approved waiver was provided by the contracting officer, but it
would also remove the contracting officer’s right to adjust the contract if there is unauthorized use
of foreign-flag vessels. This is the only penalty immediately available to the contracting officer if
U.S.-flag vessels are not used as required by law.

Similarly, the proposed rule removes the existing requirement (48 C.FJQ247.572.1  (c))
that the contracting officer determine whether transportation by sea will be necessary as a result of a
contract. The existing requirement also mandates certain important steps if unanticipated sea
transport becomes necessary during performance  of the contract, If this requirement is deleted,
ocean transportation will be open to “gaming” to avoid the U.S. flag by “discovering”
“unanticipated” ocean transportation after the contract is signed and underway. This kind of
loophole for avoiding the intent of the law could rapidly widen into a four-lane highway to evade
cargo preference, undoing the very beneficial step taken in this proposed rule to apply cargo
preference below the simplified acquisition threshold.



DFARS Case 2000-DO14
Page Four

Finally, the proposed rule (Subsection 246,573(a)(2)) would exempt contract solicitations
below the threshold from the requirement for the contractor offering a bid to represent whether or
not ocean transportation will be needed for supplies under the contract at hand. This representation
provides a way to encourage cargo preference compliance on the “front end” of a contract where it
is easiest to ensure compliance.

For all these reasons, we strongly urge that “Alternate III”, the requirement to use “Alternate
III” at 48 C.F.R.$247.573(b)(4),  and Subsection 247573(a)(2)  all be dropped from the proposed
rule. In this regard, we wish to associate ourselves emphatically with the comments of the
Maritime Administration to the DAR Council made on October 23,200l.

In conclusion, we want to express our appreciation to the DAR Council for its closing in
this proposed rule of the very serious loophole that was in the March 2000 final rule. Without this
action, the critical base of cargo available to U.S.-flag vessels - which must compete against fleets
that pay little or no taxes, comply with far less stringent regulations and oversight, and often are
state-owned or very heavily subsidized - will be severely eroded. But, as we have noted above, this
cargo base will also be eroded if cargo preference compliance and enforcement are weakened
through proposed “Alternate III” and other clauses which will facilitate the avoidance of cargo
preference law. Our recommended changes to this proposed rule thus are extremely important.

Erosion of cargo for US-flag vessels is not just a question of dollars and cents in our
nation’s economy. It also would affect significantly the sealift assets necessary for our Armed
Forces sealie,  including vast intermodal capabilities, that DoD could only replicate at a highly
prohibitive cost. And, it would affect the numbers of U.S. commercial fleet personnel available to
crew U.S. Government sealift vessels for which billions of dollars have already been expended and
which are vital to U.S. force projection.

Given the terrible events of September 1 I and the crucial long-term national war on
terrorism to which the American people and their leaders and the U.S. Merchant Marine are firmly
committed, this ability to project American power - with reliable assets under American control - is
more important than ever.

We thank you for this opportunity to comment on the proposed rule. Please do not hesitate
to contact us if you have any questions.

Sincerely yours,

American Maritime Congress

C. James Patti
President
Maritime Institute for Research

and Industrial Development
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EXECUTIVE OFFICE OF THE PRESLDENT
O F F I C E  Of UANCGEHE~TANO  BLDOET

W A S H INGTON.  0. C 20103

May 1, 1996

M'EHOBAND~ FOR AGENCY SENIOR PROCUREMENT EXECUTWES
AND THE DIZPUTY UNDER SECRETARY OF DEFENSE

(ACQUISITION REFORH)

FROM:

SUBJECT :

Steven Xelmsn
YkAdminietratar . ,

Walvar  of Cargo Preferenca Lawo  for Subaontracxora
Under  a Government Contract for Commercial Items

This memorandum cfarifie8 fhc policy and inte,nt 02
amendments to the Tedera Acquisition Regulation (FAR), published
in the Federal RecIlstar as a I%n8l Rule on September 18,
ped. I&& 48231, and to amndxnents  to the Defense Federal

1995, 60

AoquiPition Regulation Supplement (DFARS), publirrhed in the

ft%=--=
as an Interim Final Rule (IFR) on NoVmbar 30,

60 Fd. m 61586 (collectlvrly referred to as tnr
"rulb) , The relevant amondmento waive requiranenff for the
preference of U.S. -flag v4seels required under the Cargo
Preference Act of 1954 (1954 Act), 46 U.S.C. S 1241(b), and the
cargo PreferenCa Act of 1904 (19%04 Act), 10 U.S.C. s 2631, when
ocean transportation is required under a subcontract for the
acquirition  of comm4rcial items or commercial components. This
m4mo further explains the policy and objactives of the rule,
cites exaznples of situations to Which t&14 rula does not apply,
and announces FAR Council glans to jointly review the
implementation of thio provision of the rule by th4 Federal
Acquisition Regulatory Council {FAR CouncFL) with th4 Maritime
Administration (k&&RAB) over the nrxt yrar to asmeme the impact of
the implementation of there provieions of the rulr.

A. Beckground

The Federal Acquisition Streamlining Act of 1994 (FASA),
pub. L. No. 203-355, provides aUthOritieS  that streamline the
acqufsition  procdss and minimize burdensome Government-unique
r4quir4msnta. Wndment6 to the FAR and DFABS were made to
encourage the acquisition of commercially available end Items anu
componento by Federal agencies as well as contractore and
subaontrrctor8  at all level8. fnoluded in thau8 revisiono were
amendments which waive the provision8 requiring preference for
U.S.-flag vessels whrn ocean transportation is required for.
supplies purchared under a GOvPrNOQnt contract. Them provisiorm
arc the following:
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01 (tll nrakw fha 1954 bet, 46 u.a.c* )
f lirq &*lr for so

,iZ*@ P?afWUM for prlV8tcly ownmd U.S.-

Govummt, inappfi t 02 tb wodr Ourchsrad  by 01 for thr

purchamr  of  commrc
CLbh to .UbCOfitrrCta  at my tiu ior thr
ial itrras or 80naorclrl coxrponrntr.

under SxpOEf-fmpogt  Bank loan8  UL: guaruatam,  and to
l ubantrratr undU Cavammnt cantrat  or l graemontc for
oeoan tranrportation  mxvfco*.

FAR dubpart  52.344-L praddaa th8t after Uay 1, lS26, a
Contractor is ac lan$8r  required  to floudovn t&r FAJ&
provis ion raquW.ng  com~Zlmor  with  thr Cargo tiafuenco Act
of 1964 to l cubaontrrctcr  for oomweraial  item OE
~~zmare~rl  conponrnt8  rt my tlrr.

DPW Subpart ftl.SOl(a)  (14) atian thm 1904 Aot, 10 U.0.C. 9
alal,. which rrquirer graiierrnco  for U.O.-flag vorarls  for
all good@ pwtitia8ed

Y
er for DOD, fnapplicabh to

l ubuenU8ctr et my t l r tar thr purahrar  02 aonknwcrial
itu68 or oaPrPrers~a1 ceapanont8.

D?LRB Subpcrrt 247.372-l ~rQVld86 tb8t thr 2904 Act doas not
apply to rubcontract  far thr acquisition of aommrclrl
itam or ooa~srrcirl  components vhm omlira  trumportutlon ir
not tha l ubjeot  ot thr contract  and when  it ir incidmtal  to
a contrrct for aupplis6, Setvicar  or construction.

DFllR9 SubpUt  247.572-t raquirmB that rubcontrrctr under
Govrrnmurt  contracts QIT agrraaenta  for-the direct gurchare
0s ocaan trmaport6tfon rrmrin  rubjeat  to thh 1904 Aut.

DPARS Subpart 252.141-7023  rmendr thr drfinition of
"aubcontx&ctor*  l o that Qm'trra  dore  not include a
supplier, mtrrfalaan, diatr&butcr, or vando?  of c-air1
Item 0~ coaaaaroial  compormt8.

Subpatir I2.S04(r)(l4), 47,504(a), S&244-6, 212.504(r) (141,
247.572-1,  UUI 251.247-7023 becoola  effrctivr on Hay 1, 1996.
0% th* p a s t  8mW41  montha, inquiriu hva bwn rmmivrd
rbguding the isphaent6tfon  of th8 ruls aad the potenti&  impwst
in prniuubr r$tuatioru.

8. IrOliq

The prupom ai #a rule L8 to prwidm flexibility for
aentractorr  and rubcontraatma  which raquira ocean transportation
to supply the sma manufacturmd goodo both in tha commrcial

2



._-

@003/004
202 AS0 2223:e I--

muht phca and tc the United Statcr Covernmant"GovuKmmt*)  . (buainaf tar
The prlnrry Fntant  Fe to wald intufmrulca uft)l

utrblimhad cammercial  ~rmtlcoa of oontractorm which rubcontraat
for COmu~ial CompOMnt part@ and which porrar~ l r+rbl&&ad
coraaexolbl  drlivtry ryrtemr rolrtin
cronraPrfcir1  c
rubcontractorT

nrnt put8. wbrr* &
to tha mu ply of thoao
l ccntrac?or and

ava an l tabllahrd aptam to supply ocmmucLa1
corqgonant  paz-t~ for’both  aomrrcfal and Governmare aaLma, tha
rule gzrntr tha l ubeontractcr rrUaf from thy cohtinuinq
rrqulxamant  to srgrrgcrta that portion Of war commrclra cc.mpoMnt
parka attributabh  to th Gavarnmont  oontract.

The rule is intmcied, hovwmr,  to ham a limited Imact an
tha curl~ga of Govunmnt  arrqcar by U’. 6 .-flag currierm.
awarmrnt ccntrsctin9  officarr rhcyld  enuaurrg8  thm umm of v.s,-
flrq oarriers  Far gcvUn188nt cofitrWt#  tn fUMh*ruwe of the
-qovmrament~8  policy iupportinq thr U4S.-flrg marchrsrt  xuuLn*.
w)liLr thr rulr ir intmndad to avoid disruption of camarroirl
ralatimWii

P
I and delivery rystem8 foe tha procuruaat  oi

mamercial tam@, it ir not intrndPd to vaiva ccnpUanco  vith thm
~90 ~rlrferonos  Law for ocean cargoa clearly dartined for
ovrntual dlltary or qovumant u81.

Th0 foaiowfng l amplrr remain oubjrot  to the Cargo
RZaf$HnW LaWSI

* Shipmmta  O f  COnatrUCtiOn  WtUiab 8nd COProl4rCial  itOm
trmrportad  undu & aonmtructfon  contract (ver8U8 8 mupglia8
aontract);

0 Co~lsruy and axchmg@  carfjora  thrt my be trmrpott6d
outmfda  of th8 D&rnw Trrnr orkakion SystrP fur Sootion
334, National BaLmwe Author ration Act of 1996, Dub. L. WC.'I
iot-106);

0 Contract 6hQmrnta in rugport of military contfngmoire,
atucioaa,  and U.8. forcer deployed la connection vith
Unitad Nations  or North Atlantic Treaty Orgmirrtion
paaeakmaping  rafsr2onrr

l Non-uoamuclal  aoaponrnt put..

Furthazaro, the rulr dam not prait contractors to altu
urirting preticau to avoid aomplimam with the Cargo Prmfuanco
&we by xmrrly crrating l ubcontrrcting wrang8aent8. lrar
exa~lo,  orrsponantr  and ltmm my nat  ba prooumd by the prim
contractor ?OE dmatination  rimply to l volb Cargo Ac’rfmrencm.



H&RN3 ir nmdrtm~ by Caagmrr  to manitor and tmport on
ccraglirtlca with t&a cargo Prrfrrmca Lawa. 2sPAD providar thr
Coaqrrmm  with fnformmtion  regarding  progrme that axe n o t  i n
ewlianca with the Prmfaruwa &wr, u& Fniornra  tha o w-air8
8nd govmmunmt centr8otfn offloarr oi the grqUirm.ent73
autrin eargocu b8 ahippox on U.1. -tlrg ~81014. XMADra~n
ceauultrt~an  vith 0th~ &pncie8,  will ulwely lnanitor  thr
bplam8atatLon a$ thr rule. In addition, W and athrr
rgoncim8 will vork togrthe~ CO rttrralinr tbr rrparting  proarmr
to provide aoa real time  intorPratian  to fwilitata WAfUD@r
wrr8ight  dutfrr  and nonitorln~ of the fmphmentrtton  of tbo
rul8. Rquemtr  for ularlficrttoa  or quidancr mhould  ba dirrctrd
to Iww aM the aguray rrrponaible for thm oantract.
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OFFICE OF THE  UNDER SECRETARY OF DEFENSE

~OCIOOEFENSEPENTAGOK
:. WASHINGTON.DC  20301~3CCKb

0 1 A’rir  I:$

Acaul5lTloN AN0
TCCHNOLOO*

hfEh4OrtLVDUM  FOR THE DIRECTOR. DEFENSE PROCURE.-N7-

SUBJECT:  C.U~O Preference Coverage in DFPLRS  Suhpti 247.5

Atxachcd is a Defense hcquisition Rtgulaticln  Supplement  (DFARS)  modification
(Attachment I ) which implements and clarifies the May I, 1996,Offk  of Federal Procurement
Policy (OPPP)  memorandum (Attachment a), which mirigati tic potential impact  of the Federal
Acquisition Streamlining Act (FASA)  on Cargo Preference laws. In accordance with the
qreement reached during a July 22, 1997, White House meeting,  the attached DFARS
modification is submitred  for DAR Council approval. This modification has been extensively
coordinated within  the Department of Defense (POD)  and Maritime Administration (MARAD)
and has been carefully worded to rcfl ect the agreement that wu previously reached and
incorporated in the Defense Acquisition l%.sktook  (Attachment 3).

On July 22, 1997, represent&es horn the DOD acquisition and transportation
comrn~~~itics,  Unit& States Transportation Command, MA&ID and the maritime indusuy mcr at
tic Wbirc House with Dr. Kelman  and representatives from the National Economic Council to

.-.‘: discuss the sffects of the FkSA on Cargo Preference laws. At this meeting it was agewkhat
’I. . .( language et-arifying  the OFPP memo would be placed in the Defense Acquisition Dcskbook and

that the DFARS would be amended to incorporate appropriate regulatory coverage.
Subsequently, Iangqage clarifying the OFPP memo was drafted  by this office and coordinati
within DOD,  MARAD,  and the maririme  industry and placed in the Defense Acquisition
Dcskbook on September 30, 1997. This language is a balance  between the objectives of
acquisition nfonn and DOD’S  suppon for the U.S.-flag mari&ne industry and the Voluntary
lnrerrnodal  Sealift Agreement program as a nadintss en!xnctr.

I appreciate your assistancz  in bringing this issue to a succwsful  conclusion. My point of
couuct is .Mr.  Adam Yearwood, 697-7286.

n

-. Attachtncnts:

M a r y  LodMcHugh ‘2
As&ant Deputy Under Secretary

(Transportation Policy)

As slated
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Proposed DFARS Revision
.

Subject: Cargo Preference Coverage in DFARS Subparr  247.5

I. Problem: Section EXl03  of the Federal Acquisition Sueamlining Act of 1994 (FXSA) made
inapplicable the requirement of the Cargo Pnference Act to subcontracts at any titr for the
purchue of commercial items or commercial components. Section  8003 was irnplemtntcd in
DFARS  247.5?2-  1 (a) and 252.247-7024 (b). However, applicability of this exemption was
limited  by OF?P Memorandum of May 1, 1996, “Wtivcz  of&go Preference Laws for
Subcontractors Under a Gove,mmcnt Contract for Commercial Items.” A change to the
DFARS coverage is need& to implement the OFPP policy memorandum.

IX. Recommendation: That DFARS coverage be modified as set forth in the anachment to this
memorandum.

EL Discussion: The statutory prefetcace for using U.S.-flag vessels for ocean transponation of
supplies for U.S. armed forces is contained jn the Cargo Preference Act of 1904
(10 U.S.C.263 1). Defense contractors and subcontractors are generally required to comply
with the Cargo Prderence Act pursuant to DFARS clauses specified in 247373. Although

. +..;
the FASA-authoriztd txemp~on from the Act appiics  to commercial items for eventual USC by

, .’ DOD, the applicability of this exemption was Iimited by the memorandum issued by OFPP.
The intent is to avoid disruption of ,comnercid  rcbionships and delivery systtms for the
procurement of commercial items and to creare a limited waiver of the Cargo Preference Act

As explained in FAR 12501(b), the rcquimntnt  for adding value is intended to preclude
cstablishmcnt of unusual contractual arrangements salcly  for the purpose of Government
sales. The OFPP memorandum points out that this NIC precludes contractors from altering
existing pracdccs  by creating subcontracting arrangements merely to avoid compiiancc with
the Cargo Preference Act Generally, therefore, a prime cuntractor  does not add value where
the commcraial  items or commercial components m&y arc shipped directly from a
subcontractar to DOD. For example. components and items may not he proczrcd  by the
prime contractor FOB Government dwtination simply to avoid the Cargo Preference Act.
The purpase  of the exemption is to provide flcxibiliry  for cunvacrors  and subcontractors that
require ocean transportation to supply the same goads both in the comrncrciaI  market place
and to the United States Government. The prim;uy intent is to avoid mterfcrence  with
established cotnmercia.l  prticcs of contractors *hat subonctract  for commercial items or
components from subcontractors that possess established cornmcrcia delivery systems  relating
to the supply of commercial items or components. Where T&C subcontractor supplies
commcrcid items or compancnts  for both commercial and Government sales,  the
subcontractor is not required to scgregatc commercial items or components amibutable to a .
Government contract.



Prop&d DFARS Change for
Wrjver of Carp Preference Laws for Subcmlractors  Under a Government Contract for

Commercial ltcnts

. Revisions to the current DFARS language  have been made using Iin&nAine-out metid.
Additions are underlined urd defetions have a line through the text

.

The following DF.4RS sectiozas  are revised as follows:

DF.W 212.504 Applicability of Certain Laws To Subcontracts For The Acquisition of
Commercial Items.

(a) The following laws arc not applicable to subcontracts at any tier for tit acquisition of
commercial items or commerciat  components:

(xxii} Effective May 1,1996: IO U.K. 2631, Transportation of Supplies  by Sea w
&l7.572- I for exceotions~.

***********a*********,**

DFARS 247.572- 1, Ocean Tranzporration Incidental To A Conrracr For Supplies, Services, Or
constructioIl

(a) This subsecthn applies when ocean transportation is not the purpose of the contract. 1
.’ .;

However, effective May 1, 1996, this subsection does not apply to subcontracts for the
; ‘_‘~ acquisition of commercial items or commerchl compacts  (see 212.504(a)(ti))  excepi for

‘., ex;ul7pl +
ems shined in suu~crt of a nrimc camact for cortstn~~ti~n;

1s clla&mgcommcrc‘uor * ’ ’ idm of the-subcontractor 10 thr;
S.C. 43tm’)(3

(4) nclncommcrcial comnonenf naru: or
(5) ~~x13nlissarv  and cxch--0. .asp rtcd outside of the Defense ~nortrttior~c’s t 0

&mm nursuant  t0 10 U.S.C.  2643,



DFARS 252.247 - 7013,  Transportation Of SuppIk By Sea
/>

!:
(a) Dcfmitioas.  AS used  in this clause  ---
(5) Subcontractor means a supplier. materialman,  distributor. or vendor at any level. below the prime conuacLc[or whose contractual obligatiaa  to perform rwults from, Jr is

conditioned upon,  award of the prime contract and who is performing any ?art of the work or
other reqirement~of tbc prime contract. However, tffcctivc  May I, 1996, the term does not
include ;L supplier, mawialman, dktributor,  or vendor of comrxrcial items or ca.mmwi~
components, exc,ont  in the caqe  nf cornmerck\  ittms or commercial comnnnent~IdeM% in (62
/iii, below.

(6) Supplies means all property, except land and interests in land, that is clearly
identifiable for eventual USC by or own& by the DOD at the time of transportation by sea.

fii.i, With regard to a subcantracct for a commertial  itern or cclmmercia
the followinr will be considered “Wn~fics”  for tk ~w~psc  of this clause:

(1) i.wms.shippd  im for consfrucIion;
(2) items shinne.d in direct sgport of milirarv  contineincies. exep.&s, or 1T.S. farce

ded yd in xwzkctnipS mi,mi_o~
(3) Jhnrhe.

b n
is rcsclTine  or distibuba ccknerc~al items or comoncnts

cont~e
ofm

he larur. se-e 41 U.S.C. 43Nb113)
g.nd F.AR 12.50?  (bk

(4) negcomincrci2iI  comDoncnt  o;uts;  pi
(5) commishrv and cxchanne carc’oes  transr~omzzi outs& of rhc Defcnx:  Tt3nspor~tioq

~vstcm  mlrSUMt  tcl  10 U.&C.  2M3&

.
DFARS 252.247-7024,  Notification  Of Transportation Of SuppI&  By &a

lb) The Contractor shal1  include this clause, including this paragraph (b), revis& as
necessary fo re&ct the relationship  of the coctracring  parties,  in all ~ubconttarv  hereunder,
Cxctpt (Cffcctivt  May 1.1996) subconnacts  for the acquisition  of comme&J items or
components other than identified in t47.7Q23 (a’llA)(ii&

TC?r;L P . Jr?C
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Waiver  Of Cargo Pmfwence  Laws for Subconkaaoco  under a Government Contract for
Commercial Items

mi_s cfarifies  Policy  regarding shipment of commercial  items of 00mmercial
amPonen& bY a subantractw and the limited etieilt  to wj$ch  exemption ftom the
CarGo  Prefere.?e  kws are appka&e in tight of the memorandum Administrator, Office
of F&d Pracurement  Policy (Of PP), May 1, 1946,  same subject as above.

The statutory Preference for using U.S-flag vessels for ocean transportation cf
supplies  bought for U.S. armed forces is contained in the Cargo Ptierence Ati of 1904
(10 U.S.C.  2637 1. Oefefke  cuntractors  and subcontractors  are generaliy  required :s
C~WY  wifi the CarEo Preference Ad pursuant to the ciause  at Defense Federal
Aquisitjon  Regulatkm  Supplemant (DFARS)  252.247-7023  (‘Transportation of
Supplies by Sea”) for supplies that are clearly identifiable for eventual usd by or cwned
by the Department d Defense (DOD) at the time of transpoflatjon  by sea. Pursuant 10
Section 8(303  of the Federal Acquisition Streamlining Act of 1994 (FASA),  this
requirement of%8 Cargo Preference Ad and WARS  252.247-7023 ~8s made
inapplicaole  to subcontrads  at any tier for the Purchase of commarcial  items or
commercial components.

.,. * . .a
,,,: :,::.

Alihough  the FASA-authorized  exemption from this AC: applies  to comrnertial
items purchased for eventual use by’ Doll,  the applitabifity  of this exemption was
4mited  by the memorandum issued by OFPP. The intent is to avoid disruption of
commercial relationstrips  and delivery systems for the procurement of commercial items
and to create a very limited waiver of the Cargo Prsferenc$  Laws, For examble,  the
requirement of Ihe Cargo Prafetencs  Act and WARS 252.247-7023  to use U.S.-ffag
vessels shall apply for the shipment of commercial items  or commerdal  components by
a subcmradbf in the following  situations: (1) items  shipped in support  of a ptims
contract for constmclion:  (2) commissary and exchange  caaoes transponed outside of
the D&wa Transportation System purouati to 10 U.&C.  2643;  (3) shipments in direct
support Of military  contingencies, exercises, or fotGsr deploytd on peacekeeping
missions and: (4) nonammercial  component parts; and , (5) ab 10 tne case with  al1
FASA-auttwkxi  subcontract  exemptions, the prime  contractor:  is reselling or
distribL%ng  commercial items  or componenrs  of the subcontndor to the Govwnmeti
without ‘adding value.’ (Regarding the tatter, see 41 U.S.C. 430(b)(3) and FAR
12.501 {b)).

As explained in fm 12.501 (b), the requirement for adding value is intended to
pradude  establishment of unusual contra~ual  arrangements solely forths purpose ti
Government sales. The OFPP memorandum points out that this NIB precludes
mntfactors from altering existing praaices  by creating  subwntncting arrangements
merely to avoid umpliancb  with Cargo Proferena, laws. Gcncralty,  therefore, a prime
cbntractor  does not add value Mere the commercial items or commercial components
merely  are shipped  directly kom a subcontractor to DoO. For example,  componen!s

,

and items may not be procured by the prime contractor FOB Government  destination
simply to avoid Cargo Prefersnce.

+ .



me pWJOS@ of this FAST-auttWfkmd  exemptian  is to provide fkibiiity  for
contra&~ and subcontractors  whiti require ocean trmspartation  to supply the same
goods both in the ~~arciat  ma&et place and to the United States Government The
primary ifit@nt iS to avoid i&flwence  wit)l os&abliahed  ummw&l practices of
c~ntracton  WhiccI subwntract for commercial  items or camponerrts  from su&ntraCt~
that possess established commercial delivery systwns relating to thr supply uf those
xmrr.enial  itemi or mmponents. Where the subwntraetor  Supplies CmmefCial  items
or camponents for both commercial and Governmerrt  sales, the subcontractor is not
required  to segregate cornmertial  items or camponents  attributable to a Government
c0nvad. .

Gwwmmt oficiak,  including contracting officers,  should encourage ‘he use of
u.s.-fkg cmiers for f%Wnment contracts in furtherance of the Government’s policy
supporting the CI.Wlag merohant  marine.

Finally, in accordance with DFARS 247.572-L subcontrads under Government
sonirxts or agreements for ocean ttansportation  services remain hrbjed to the Cargo
Preference Act. .

EDITOR’S NOTE:

An amendment to the WARS is being considered to incorporate appropriate
regulatory coverage that reflects the May 1,1996  dFPP Memorandum.

File Owner: wiifiafn  Mounts, OQUSCl(AR)
Cwwnic Mr. H. F. Ammu, ADUSD(TP)

File Last Reviewed:

Lessons learned (e.g., Turkish Cantainer  incident) and quc~tions  and answan  will be
included.
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29 MAY 1318
ACOUlSlTlON  AND

TECHNOLOGY

Ms. Gloria Tosi
Executive Director
American Maritime Congress
Franklin Square
1300 Eye Street, NW, Suite 250 West
Washington, DC 20005

Dear Gloria:

Thank you for your support of the proposed Defense Federal Acquisition Regulation
Supplement (DFARS) modification concerning Cargo Preference Laws for Subcontractors that
was recently forwarded to the Defense Acquisition Regulation Council. In response to your letter
dated April 17, 1998, I would like to provide you with information that I trust will clarify the
Department of Defense position regarding the Acquisition Reform Working Group (ARWG)
proposal.

Dr. GansIer  sent a letter dated March 16, 1998, to the National Defense Industrial
Association regarding the ARWG proposals on furthering acquisition reform. Dr. Ganslet  stated
in his letter that the Department of Defense (DOD) does not‘endorse  any of the ARWG’s  specific
proposals. Additionally, it is my understanding that the ARWG has proposed similar changes to
the cargo prefeience  laws in the past.

We have been assured by the office of the Director, Defense Procurement that they
support the above mentioned DFARS language that reflects last year’s agreement that was
reached between DOD and industry on cargo preference. Additionally, we have been assured by,
the office of the Deputy Under Secretary of Defense (Acquisition Reform) that they are aware of
the ARWG’s proposals and remain committed to the cargo preference agreement and the
proposed DFARS modification.

The Department will continue to uphoid DOD’S  policy to support cargo preference laws and
I appreciate your bringing this matter to my attention.

Sincerely,

Assistant Deputy Under Secretary
(Transportation Policy)



MEI?OFLd.?~~LX  FOR ASSIST&V  DEPtZY  UNBER  SECRETMY  OF DEF!Z’JSE
UFWW’ORTATTON POLKY)

FRCN: TCDC

SUBJECT: Cargo Prefercncc  Policy flour  Memos, 27 Fe&&y I 998 and 17 March 1998)

I .  Ikfcrcnccs

a. USMSCOMITCCC  Let@, 3 November 1997 (At& 1).

b. USTRAE;SCOM/TCDC  Memo, 29 No-b= 1997 (Atch  2).

2. We have rniewcd your  most rccux && DFARS &,nguagc and appreciate the chmges tit YOU  nt&
ftom your previous submissmn, based an my st2lffs ma. ‘Ihse *es will  hip  ensun the long-

- term solvency of our  suategic  partmrship  ti the U.S. Fhg Carrie in&a-~ at rccogrized  in the rccatly
issued Txampormicm  Acquisition Policy.

3. In rht references wz commented on the DAD aad request&  your support,  ;LS  well  as char  guidance,
concemin~  the Kchan xncrno  and the rclatianship  between  the use d&c
of Cargo Prcfcrence  Laws regarding “any item shipped by a sub

ontractors  and tk apphability
cmmm~  My to DOD.” Xowver,  m

the tpiri-t  of coopkation,  tvc arc now willing to CMCIU  with the draft  languag,  which has been  mod&d to
btatt rcfkt rhe Dm. Fmhcr,  WC rmu~ ail mnim the  impact aFtbr  DADiDFARS hgugc, and, ifwr
mob&anon base in the cornmcrcial  sector  erodes, w must  considw  B language.

4. Additionally, in zccordznce  with CFR. Pa 20 1.20 l-1, &c hguqe simLid be bmckctzd-in, not lined-in.
We apprcciati the oppomnity to commcm:  on the DFARS &age. Wa S&ICI  ready  to work Nith  you  on
this critical srrztegic  mobility  readiness Lssuc.

cc:
Diretior,  lcnnt  Staff



UNITED S T A T E S  TRANSPORfATlON  C O M M A N D
5M SCOTT DFI

T .e! TIC uy at the outset that there has btxn nv ukmpt ?o ipt>rc or otherwIse circumvent XIAFUD  Inputs on

:he propscd  rr~llli~I~\~ <h;rn;es  tbt YOU nlenuoned. ‘I’o the contilry,  WC  haw wurkd within 1%~ Klfl prwc~,

governed by the LIcfcnzx  Aquisitlnn  Regulations (DAR) COIIIICI~, that ;lfkrcts  the: upponunlty  fur inpul  Trum  till
xcctnrc,  :ncluding  industry  XXI dhcr yvwmmcnt  aycncies. I can also assure you that we are doing cvaythq
wllhrn  WT power  to ensure that support for thhc U.S.  flag m&rime  industry is rtiagn~ztd  wrthln :he rieferwe
acqulrjltlon  uommun!~y.

At &e t&c of that notrcc,  WC advi.3cd Dcln that we were worhng with MA&U) in an clTort ICI ohtain
Jddltional  i~lfo~atloll rhrrl  would nllow us to determine the tnlpact  ofrcmovmg the cxisllny  wuvw on h&r the
L1.S. flag ~ndusrry  and WD shtpprrs.  Our sWT* were unable to conle  up with any such dota. On 12 hpr (10, WC
5Lrbscqucn:ly  advised DC)D that since neither  the  1904 nor tht’  I954 Carga Preference hct expresrly  mtilloncd
;iny dollar thcsI~olc!.  nnd abscm compdling  data ~CI the cantnry,  the WAKS Wi~lv~Ts  for  subcontracts  ~houlrl tje
I’(‘l-mt  VCLI

~‘}lroug~lout  this process,  WC‘ have hmm In vrrhal cnntact  with  your stafX to cnsurr: WC wcrc ;IWWE (I( rrnJ.
ucnhlt:ve  to MARAD’s  conccrnr. At rhc same  time, 1 know you appt-eciate  tt~ process  ln which w ryn~ac
wlhn lXl3 10 bring acquisition issues to r~dutm~,  and we wtll continue to work with you on thcsc ISSUW UT
mutual intzrcst.

Pnnfed  on

@

rdcycrrd  paw



OFFICE OF THE UNDER SECRETARY OF OEFENSE

3000 OWZNSE  PENTAGON
WASHlN~ON  DC 2030 I.3000

Sincertly,

cc: tiencrul Rohcrtwn



UNITED STATES TRANSPORTATION COMMAND

sIF:MORA;\DD  FO3 .ASSISThNT DEPCTY  IJADER SE’XETAR  Y OF DEFE.VSE
_ (TR.+,USPOR’rATIOS  POL!CY!

FROM: ‘W-I-0

SVBJEU’I’: Cqo Prcfcxnuc Coveray~ in Defense Federal tIcqlwt:on  Rcglllaticln  Supplement
(DFARS) Subpxt 247.5 (OUSDIDP(DAR)  Memo,  29 Nov 90)

;. This 15 a fellow-up to sur memorandum  of 16 Fcb  00 rcgrlrding Cxyu (Arch  2).

2. We have attempted  to obtain dnta on the volume of shipments  belou 5 I OO.CoO.  Howc~.cr,
nei:her MARhD  nor DOD CCHI  provide any LIXI tclikg US the axounl  &’ cqo !n qucsr1011.
~bscnr sllch  data, and afrcr fur-rbcr  review UT the applicable SCXU~CS  and FAR cajc backgrortnd.
we arc pror.~pteci  to revise the original reuwmmcndation  put fnrtn in our FL’IJ  rnc;noral:durn.

3. Stfithcr  rhe :904 Cmyo prcfcreoce XI  TICW  the 1954 Cargo Preference AC! esp::s.$y mcrlciuns
any duilx  threshold for their appiicatlon. FAR CL?SC 98-604, which is in the Cind.cuordina:ion
scqe, has climmated the $100.030 threshold. Thcrcforc,  in keeping wilh uur C31r11Ili(:Tlc’rlt  :o our
strategic panncrs, we see no jusLifrcation  for retainin;  chc $lUO.O00  thrcsholcf  far ocean
rransponatiun  incidental IO DOD contracts for supplies. consrnxtion,  or scrwccs. We ~111
continue our rffw~ to gather &!a. Should a significant ;mpxt  on defenses  cun:rrrctors  sufxt.
WC will revisit the issue ar Ihat time.

4. Our POC is Ms. Barbara Fkhcr.  TCJ4-AQ,  DSN 576-6819.

Deputy Dirccror for LoyistiCs
anJ Busirxss Opera~luns

Actac hmcnts:
1. OUSD/DP(DAR)  Memo.  29 NW 9.9
3. FCJ4-D Memo, 16 Fsb 00


